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I am a Profesgor of Law at Cornell University. [ have also
taught in thc law schools at Bostoun University, Harvard university,
the University of Michigan, and UCLA. [ am the author of 'the First
Amendment, . _Democracy, and Romance (Harvard Universlty Press
1990) (winner of the Thomas J. Wilson Award) and numcrous articles
on the first amendment. I am also the co-author of Constitutjonal
Law (7th ed. 1991), one of the most widely used casebooks in the
fiald and a co-author of The First aAmgndment (1991), the most

extensively used cascbook in the rieldq.

* Kk X kx &

The Commission has sought comments on the gencral question of
whether the public interest would be served by cstablishing Limits
on the amount of commercial matter broadcast by telovision
stations. In that context, it huas asked for comments on tha tirst
amondmont implications of any such regulation, and it has receivaed
comments to the effect that any such cuntent requlation would be
unconstitutional.’ Those vumments misperceive the commercinl speech
doctrine and the relationship between broadcasting and the first
amendmcnt. In my view, the Commission has [ull constitutional power
to reqgqulate commercial speech in a reasonable manner and none of

the Court's rulings in the commercial specch area doetract [rom that

', In particular, see Statewmenl of Rodney A. smolla in Support
of the Comments of Silver King Communications, Tng. Professor
Smolla rolies exclusively on commercial spcech cases. He Jdoes not
vunsider the implications of his arqument ftor the system of
broadcasting, Jdoes not consider constitutional doctrine regarding
broadcasting, and as I shall show, has exaggcrated the place of
commercial specch in the hlerarchy of {irst amandment values.
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concluxion.

The argument on the other side proceeds from an alluring
premise: content regulation is hostile to first amendment values.
From that premise, commentators like Professor Smolla slide easlly
to the cenclusion that discrimination against commercial speech
must be unconstitutional,

The notion that content regulation is sumething of which to be
wary is undeniably a persistent theme in first amendment law. But
it would be a major mistake to aasume that content regulatlon ls
impermissible in the broadcasting arena. CcComnyress and the
Commission have strictly avoided point of view dlscrimination in
overaight of the airwaves (as they must), but both Congress and the
Commisaion have taken active wmeasures tov influonce the content of
what is presented on the public airwaves without any effective
constitutional challenge. In doing sv, Congress and the Commission
have privileged various types of noncommercial speech over
commercial speech.

I shall discuss only three examples. First consider c¢hildren's
television. 47 U.S,C, 5 303b makes it clear to licensees that ;hey
must serve the educatiocnal and informational needs of children or
cuffer possiblc repercussions at licvepnse rcnewal time. A home
shopping station might prefer Lo broadcast uninterrupted sales
presentations, but the system deliberatcly chills their commercial

kpeach.’ A network affiliate might prefer to run programming that

7. In a brash attempt to disquise the obvioug, [Home Shupping

Network characterizes its 21-22 hours of daily sales operations as
"entertainment programming." Virtually all attempts tc promote

2
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would attroct more dollars from advertisers or more advcrtiserws,
but the legislature has deliberately discouraged that decisioun by
the threat of failing to renew a license. The children's
programming acheme thus discriminates against both commurcial and

noncommercial speech, If it is unconatitutional to discriminate

products, however, attempt to do #v in un entertajning fashion. 1f
therce were an entertainment exception to the coummercial speech
doctrine, the exception would awallow the 1(rule, Dut nu case
unywhere at any time has even hinted that the commercial chasacter
of spcech 1n any way turn= on the presence or lack of enlertainment
value,

indead, the Court has firmly held that speech proposing a
commercial transaction falls within the commercial speech category
aven if it contains a message of genuine political <or public
intearest. In Poard 9of Trustags ¥, Fux, 492 U.S5. 469, 473-74 (1989),
for example, sellers of housewares had markctod thelir (jouds by
resort to “Tupperware parties” in college dormitouries. The sellers
argued that their spcech was outside the commercial spsech caleyory
because during the course of the parties Lhe sellers discussed
matters such as how to ha financially responsible and how to run an
efficient home. The Court obssrved Lhal "[n]o Law of nan or nature
makes it impecssible to sell housewares without teaching home
economics, or to teach homc economics without selling housewares,"
492 U. S. nl 474. The Court firmly concluded that the 'l'upperware
prrty was an axercise in commercial speech:

*Including these home economics elencnts no more converted
[the seller's) presentations into educational specch, than
opening sales prcsentations with a prayer or a lUledye ouf
Allegiance would convert them into religlous or political
speech. As we said in DBoldger v. Yuynus Doua Products Corp. .
463 U.5. 60, 67-68 (1981), communications can 'canstitute
conmerciul speech notwithstanding the facl Lhal they contain
discussions of important public issues, * A &'" 492 11,85, at
474-75.

The sellers in Fox would in no way have been assisted if they
were able to show that they interspersed their sales presentations
with public service announcements. ‘They wouuld pnot have been
assisted by showing that instead of discussing their products, they
took a 4 1/2 minute break each hour Lo discuss public arrfairs.
Whether intermittent conversation is abwout recipes, home economics,
or even discussions of iwportant public Issues, the fact is that
Home Shopping Network is a televised 'l'upperware party. Like a
Tupperware pagty, il is precdominantly utilized for the transmission
of sales presentations. It is commercial upuecch pure and simple.

3
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against commarcial speach, the children's television scheme of
regulation is unconztitutional.’

Second, consider the obligation of licenccos to provide
programming that “responds to issues ol concern ln the community.”™
See Report and Order in MM Docket Nu. 83-670 (Television
Deregulation), 98 FCC 2d 1076, 1077 (1984). llere again nome
shopping stations might instead wish to maintain uninterrupted
sales presentations rather than meeting their ubligulion. Network
affiliates might wish to run more lucrative programming, but the
obligation remains. Morcover, it is reinforced by the exislence of
the Commission's reporting requiremsnts. See id. at 1109. Ir it is
unconstitutional for the FCC to angaga in subject matter
discrimination or to discriminate against commercial specech, the
obligation of broadcasters to respond to issucs ol councesrn in Lhelr
communities and any reporting requiremsnts would be
unconatitutional.

Third, consider the public broadcasting system. AL Lhe cure
of that system is 47 U.S.C. 399b, That section prohibits any public
broadcast system from making its facilitics available to any person
for the broadcasting of any advertisement. If that section did not
exist, the distinction between public broadcasters und commercial
broadcasters would be vanishingly small. IL any seclion of the codo
drives commercial advertisements off the airwaves, thal. Ls it. But

few would have the temerity to suppose that the public broadcasting

’. see algo 47 U.S.C. & 303a (limiling the quantity if

commercinls that can be presented in children's taelevision).

4
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system is unconstitutional! Nonetheless, if it is unconstitutional
for the Conqress or the FCC to discriminate against commercial
speeach, if the Commission can not prohibit commercial
advertisements out of concern for commercialization, the public
broadcasting mystem is unconstitutional.

Oof course, the publie¢ broadcasting system iz not
unconstitutional, nor are the Commission’'s other efforts Lu further
its mimsion. As the Court stated in Metl¢ Droaduasting v. FCC, 110
8.Ct, 2987, 3010 (1990):

“We have long recognized the '(blecausc of the scarcity of

(electromagnetic) fregquencies, the Government is permitted Lo

put restraints on licensees in fnvor of others whosc views

should be expreassed on this unique mwedium.' Red Lion

Breadecasting v. FCC, 395 U.S. 367 (1969). The gqovernment's

role in distributing the limited number of brondcast lLicenses

iz not merely that of a ‘'traffic officer;' rather, it is
axiowatic that broadcasting may be requlated in light ol the
rights of the viewing and listening audience and that 'the
wideast posaible dissemination of information from diverse and
antagonistic sources is essential to the welfare of the

public.' GSafeguarding the public's right to receive a

diversity of views ond information over the airwaves is

therefore an integral component of thce FCC's miwsiovn [{und is

consistent with) ‘'the ends and purposcs of the Firast
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Amendment., """

The Commission's power ia particularly strong when it
addresses commercial speech, for as the Court stated in Board eof
Irusteeg v, Fox:

"Qur jurisprudence has emphasjzed that 'commercia} speech

( L] ] J [ ] - l I : I I i !

wi » | ] 3 . !
anendment values.' and is ‘subject to modes of regulation
that might be i rmis le in the realm of noncommercial
expression. '"’

It would turn the first amendment upside down tu suppose thw
Commission has the power to regulate noncemmercial speech (consider
the reaffirmation of Red Lion in Metro), but is denied the power to
regulate commercial spesch. There is no indication anywhere in our
jurisprudence to indicate that the Supreme Court is primed to
change the law of broadcasting or to turn the first amendment

upside down.

' o'connor, J., joined by Rehnquist, C.J., Scalia and Kennedy,
JT., dissenting, also recoghized and reaffirmed government's power
to regulate broadcasting: "The Court has recognized an interest in
obtaining diverse broadcasting viewpoints as & legitimate basis for
the FCC, acting pursuant to its ‘'public interest' statutory
mundute, to adopt 1limited measures to increase the number ot
competing licensees and to encourage licensees to presenl varied
views on issues of public concern. See, ¢.9., ... Rad Liun. We have
also concluded that these measures do nubl run afoul of the First
Amendment's usual prohibition of Government regulation of the
marketplace of ideas, in part because first amendment cuncerns
support limited by inevitable Govermmenl regulation of the
peculiarly constrained broadcasting spectrum. Sce, e¢.g., Red Lion.

. 492 U.S. at 477 (emphusis added), quoting Ohralik v. ohio
Bnr Ass'n., 436 U.S. 447, 456 (1978).

6
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Some of the comments, however, point to cases that protect
commercial apeech and then leap to the conclusion that the
Commission can not regulate commercialization. These comments not
only fail to take into account the relationship between
broadcasting and the firat amendment, they alsc exaggerute the
place of commercinl speech in first amendment values.

To be sure, commercial speech enjoys a measure of
constitutional protection; nonetheless, as the Court stated in

ohralik. v. Ohio Slate Bar Ass'n, 436 U.S. 447, a%6 (1978):

commercial speech is afforded "a limited measure of protection,

commensurate with it=s subordinate position in the scale uf First
Amendment values, while allowing modes of regulation that might be
impermissible in the realm of noncommercial expression."

The commentators who opposc limits on commercializatioun
achieve no triumph when they cite cases protecting commercial
speech in some contexts. None of the commercial speech cases
undermine the Commission’'s authority to regulate commercialization.
Many cases protact commercial speech in circumstances where the
state seeks to shield ths consumer from a particular message
wilhoul sufficient justification.® Thus Virginia could not shicld
consumers from knowledge concerning the prices of lagnl drugs

VYirginia Pharmacy Board v, Virginia cCitizens cConsumer Council,

Inc., 425 U.S. 748 (1976); Florida could not protect prospective

business clients f[rom information about the availability of an

¢ . e . . s
- In =ome circumstances, even this is permissible. See

Posadas De Puerte Rico Associates v. Touriwm Co., 478 U.5, 2328
(1986); Edge Broadcasting v. FCC, 113 5.CL. 2696 (199)1)Y.

7
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accountant's services. Edepnfield v, Fape, 113 S.Ct 1792 (1993);’

Arizona could not paternalistically protect consumers frow attorney
advertising, Batas v, State Bar of Arizcha, 433 U.S. 350 (1977).
restriction on the guantity of commercials (for example, to wmake
more room for programming), however, is untouched by these cases
bscause a restriction on quantity is not hostile to any particular
mesaage.’

Other comments point to the Court's opinion in Cincinpati v.
Discovery Network, Inc., 113 8.ct 1505 (1993). The Courl Lhere
ruled that Cincinnati could not deny access to newsracks for
publications classified as commercial specch in circumstances whera
it afforded access to publications clazsified arn non-commercial
speeach. The Court obscrvaed that the interests in sately and
aesthetics ware at least equally affected by non-commercial
publications as wall.? The problem was presented by the newsracks,
not by the publications Jjn the newsracks, There was simply no
basis for distinguishing between commercial and non-commercial
publications in that context.'’

Juatice Stevens charactcecrized the Discovery Netwurk case wus

’. ohie could prevent in person solicitation by personal

injury attorncys in order te pratect the consumer. Qhralik, subpxra.
The distinction between the two wvases 1s that the potential
business clients of accountants are more savvy than persunal injury
victimg.

a. These cases

", 1d. at 1514-15.

Y, see igd, at 1514 (emphasis in original): "[T)he distinction
bears no relationship yhatsoever tuw the pueruulur interests that

the city msserted.*
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narrow even with respect to newsrack ordinances. No Justice
expresssd the hope or registered the fear that this newsrack case
had anything to do with the regulatian of broadcasting.
Nonetheleas, the advertising community bequn to claiwm that
commercial speech was now fully protected. Or as =suvme of Lhe
comments claim, "(R}scent Supreme Court opinions have effectively
eroded any amignificant leqal distinction between the two."''

But this is simply wrong. Significantly obsent from the roster

of these "recent™ cases i3 thc most recent commercial speech casc:

Idge Droadgasting v, FCC, 113 S.Ct. 2696 (1993). Two months after
Digcovery Network, Edge Broadovasting upheld @ prohibition on the

broadcast of lottery advertising in stotes that probhibited
lotteries. The Court upheld the prohibition on un extremely rclaxed
showing. The Court held that Congrees had a substantiol lnterest in
supporting the policies of lottery and non-lottery stales and that
the statutes could be upheld even if its application tu kdye

Broadcasting opproved only maxginal sdvancement of the lottery

state's interest. " Phe Court realfirmed Lhat the Constitution

Y"afforde a lesscr protection to commercial sapcech than to other
censtitutionally guaranteed expression.® Id. at 2703, citing Fox,
supra; Central Hudson Gas § Elec, Corp, v, PPubljic Swrvice cumm'n,
447 U,8, 557 (1980); Qhgulik, supra. Morcovar, the Court again

applied the Central fudson test, u lesl that it has applied for

|
l. Himolla, supra note 1, at 1o0.

2 14. at 2704.
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thirteen yaars.” 1t reaffirmed the principle that restrictions on
the gontent of commercial spoech“ should not be judged by
atandards more stringent than those applied to time, place, or
manper restrictions of noncommercial speech.ls In short, the
holding and express analysis of [Edge Broadcasting wake it
abundantly clear that the comments =suggesting that comuercial

speach is now treated the same as noncommercial speech are just

wrong.

Thus, DRlacovery Network and [Edge Droadcasting, two cases

decided by the same Court in the same tecrm, illustrate the
contextualized pattern of decisionmaking in the commercial speech

area.' Disggvery Network counsels that reqgulation of commercial

speech must be reasconable; to read more into it mizraads the law.

Bimilarly, I do not mean to imply that the Commis=sion has
arbitrary power to regulate commercial advertising. rrowm what I
have maid, it follows, for example, that arbitrary point of view
restrictions would be unconstitutional. 'The Commission could not

permit advertisements for Chevrolets while banning advertisements

1) .
(id. at 1510).

1

Network alsco reaffirmcd the Contral Hudson bLest

- Recall that the casc involved a prohibition on the content
of advertising, i.e., no lottery advertising.

¥ Restriction on the content of noncommercial speech arc
ordinarily tested by much more demanding standards than those
appliad to time, place, and manner restrictions. Indeed wuch of Lhe
struggle in the cases by those who would protect speech is to avoid
the less demanding time, place, and manncer tost. See, eg., Texag v.
Johnson, 491 U.S. 397 (1989); Buckley v. Valeo, 424 U.S5. ] (1976).

*, 8ec also note 7 supra.

10
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fur Fourd's automeobiles. It clearly has the power, however, to make
the same decision the first amendment makes: commercial speech is
less important than much noncommercial speech.” Tt, therefore,
could certainly have decided that home shopping stations wvere lesa
worthy of aspectrum space than other available uses.'" Aa Metxo

Proadcasting observed, the FCC is not just a traffic cop.

Moreover, much permissible ragulation of commercial speech has

7. Of course, informational speech such as drug price

advertising can contribute to the consumor. Most televised
commercial spots, however, seem to communicate little information.
Tn any event, It is a littlc bizarre to suppose that pcople watch

so they can catch the commercials, or that the viewing
public's first amendment rights would be diminished it the quantity
of commercials were limited, As to the argument that the market
will assure the number of commercial minutes will be limited, it is
unclear what harm would flow Lfron regulation that would assure the
result the Commission hopea will be achieved. 'I'he question, of
coursc, is not the average minutes across all shows, but the
minutes in gygry individual show.

. I am afraid that the faijlure of the Commission to
appreciate this in the home shopping context will needlessly
jeopardize the already frayile case for musi carry legislation, It
is one thing Lo decide that home shapplng statlon's service ls of
public lnterest. It 1Is guite another to grant must carry status.
Must carry rules have been declared unconstitutional on more than
one occasion. 1t is already claimed that government i3 wrongly
substituting its conception of good speech for that which would be
chousen jn Lhe editorial discretion of Lhe cable operator. What
better present could be provided to a litigator opposing must carry
legislation than the granling of privileged access Lo cable for
channels predominantly utillized for sales presentationsg? what
litigator will nol use the forced imposition ot 21-32 hours of
conmercialism a day on 3 cable operator as exhlbit A in an attempt
Lo show thal Lthe private editorial discretion ol cable oporators
are supcrior to those mandated by big government? Wwhy should hot
Llie cable operalur decide which home shopping serviee, it any, to
use in its community? ‘Those who seek to defend must carry
legislation will have a hard onough road to hoc without providing
this kind of litigating advantage to their opponents. The granting
uf privileyed acvess Lu cable for home shopping channels is a rlver
boat gamble that any frlends of wust carry should aul have taken.
If any aspect of the home shopping inguiry deserves to be
reconsidered,; this is it.

11



11/26/5: 49:24 @813

jittle to do with evaluating the programmatic worth of commwmercial
advertisements. As the Carneqgie Commission wisely obsorved,

We recognize that commercial television is obliged for the
most part to search for the uniformities within the general
public, und to apply its skills to satisfy the uniformitics it
has found. GComehow we must seek out the diversities as well,
and meet them, too, with the full body of gkills necessary for
their satisfaction.'

Advertiser domination of commercial teclevieion undermines the
independence of broadcasters. The most serious problem from the
Commission's perspective may have less to do with the uessage
communicated by advertisements but the power of advertisers in
inasisting that broadcasters steer clear of certain cvontroversies or

treat them with Xiad qloves.“ Advertiser dominance stifles

", Carnegie Commission an Bducntional Television, Public

Television: A Program For Action 13-14 (1967).

%, Abortion is a subject that entertainment television will

rarcly consider. As the New York Times put it:
The subject of abortion mankes networks and advertisers so
uncasy that the rare occasion it has been mentioned on a show
charoctera twiat themselves into elocutionary contortions
rather than actually say the word, Even the razor tonyued
Murphy Hrown did not use the word during an episoic about
whether tou continue her pregnancy. Jan Hoffman, ‘I'V_Shouts

"Buby" (and Barely Whispers "Abortion"), The New York Times,
May 31, 1992, aut 27.

Homosexuality also makes advertimers nervous. For uexample,
when "thirty something™ aired an episode focvusing on a one-night-~
stand between two gay characters, ABC lost $1,000,000 in lost
advertising. When Lhe two characters reappeared on the show in the
course of the depiction of a New Ycars Eve party attended, they
briefly dJdisvussed thelr one-night-stand and gave cach other a
midnight kxiss on the cheek. For this ecpisode, ABC lost $h00,000.
When Gay Means Loss of Revenue, Lus Anyeles Times, bec. 22, 1990,

at Fl. Because of concern about the possibility of advertiser

12
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diversity, and cases like Metro Broadcasting make it abundantly

clear that promoting broadcast diversity ias a vital governmental

interest.

Conclusion
One of thc oddest suggestions is that the multiplicity of new
channels through cable and other technologies undercutsa the power
of government to regulate. From a first amendment perspective the
argument cuts exactly the other way. When broadcasting was the unly
game in town, the consequences of governmental regulation were
enormous. Today the consequences are less severe. Tf cable is

essentially unragulated and broadcast is requlated, we get the

withdrawals, "producers frequently discuss the plots Il their shows
with a network before [ilming beglnﬁ " Kevin Goldman, NBC to Hold

Show's Produ edpulue tu Gay Plot, The
wall Street Journal , Sept. 30, 1991, al B4, col 3, Jeff Saqansky,
president of CBS Entertainment maintaius, as  an  industry

publication put it, that advertisers are “increasingly reluctant to
back hard hitting shows beccause special interest groups are wmore
active in threatening buycotils.'" BROADCASTING, Feb. 15, 1993, at
12.

See MARK CRISPIN MILLER, BOXED IN: THE CULTURE OF TV 13
(19080) (eamphusis added):

"In 1959, ] one adman wrote a letter to Eilmer Rice, explalning
why the agency would not support » scrice Dbased on the
playwright's early realist drama Strecct Jcene:

'We know of no advertiser or advertising agency ot
any importance in this country who would knowingly allow
the products which Le is Lrying to advertise to the

public to become associatod with the sgualur . . . and
general 'down' character . . . of Stract Scone. . . .

On the contrary, it is the gengral peolicy of auvegrlisers
to qlamorize their p;'odggt.g, the geug'lc-_- who kn ;x Lm,m. and

;hg_xhglg_Ang; an mocial and onic scene.

13



11,06/5:  49:35 815

advantages of an unregqulated and a regulated world.”

It is important to distinguish the policy argquwent from the
first amendment argumont in this context. The FCC may not have the
astomach for regulating commercialiam at thia time; it may not think
it is necessary. Dut it would be dangerous to rest uany such
decision on first amendment grounds. To rest such a decision on
first amendment grounds would put important teatures of the
statutory scheme at risk - from children's telsvision to public
broadcasting.

Moreover, any sauch argument would acricvusly overestimate the
importance of commercisl speech in fivst amendment law. The f[irst
amendment protects the disscenters, thosc who would challenge
existing customs, habits, and institutionsa. Tt protoects tha vitizen
critic participating in a democracy. But commercial spesech has
always beenh a stepchild in the first amendment fawily. lndeed, for
most of our history, speech hawking products has been aflorded no
first amendment protection; it has never received gencrous Lirut
amendnent protection. The Commission may not wish to move against
advertiser domination of the broadcuasl media al. this time, but

nethling in the first amendment prevents it from deoing so.

Respectfully submittad,

,4&:I*fr'm5€£?i.

L4
Steven H. Shiffrin
Profcosor of Law, Cornell University

- —

*'. Compare Bollinger, [ - G AcUesS

75 Mich. L. Rev. 1 (1976).
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